
European regulators respond to the international 
postponement of the implementation of the bilateral 
margin requirements under EMIR
In response to the COVID-19 outbreak the European Supervisory Authorities (EBA, EIOPA and 
ESMA – the ESAs) published, on 4 May 2020, their ‘Final Report EMIR RTS on various amendments 
to the bilateral margin requirements in view of the international framework’ (RTS), to amend the 
Delegated Regulation on the risk mitigation techniques for non-centrally cleared OTC derivatives 
(bilateral margining), under the European Markets Infrastructure Regulation (EMIR), to incorporate 
a one-year deferral of the two final implementation phases of the bilateral margining requirements.

Markets and Securities Services

The ESAs have intensified their coordination with national 
competent authorities (NCAs), as well as with relevant 
authorities from other jurisdictions in order to ensure adequate 
regulatory actions where needed during this crisis. In this 
context, these amending draft RTS were developed to further 
facilitate an internationally coordinated approach on how to 
adapt the implementation of the bilateral margin requirements.

The international approach
The new draft RTS propose to introduce a number of 
amendments to the Commission Delegated Regulation on 

bilateral margining that take into account the international 
framework already agreed by the Basel Committee on Banking 
Supervision (BCBS) and the International Organisation of 
Securities Commissions (IOSCO).

In order to provide additional operational capacity for 
counterparties to respond to the immediate impact of 
COVID-19, the draft RTS present the changes to the Delegated 
Regulation on bilateral margining to incorporate in to the EU 
regulatory framework the one-year deferral agreed by the 
BCBS and IOSCO.

https://www.esma.europa.eu/sites/default/files/library/esas_2020_09_-_final_report_-_bilateral_margin_amendments.pdf
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The ESAs have developed the RTS under Article 11(15) of EMIR.

and more specifically no further extension of the phase-in 
and no change of the thresholds, in particular the 8 billion 
threshold, are envisaged. 

As a result, it is important that the counterparties who have 
been facing some challenges in their preparation for complying 
with the initial margin requirements and that under the proposed 
draft RTS would have some additional time to complete them, 
continue their preparation efforts in order to be able to comply 
by the deadline. 

Next steps
The Final Report has been sent to the European Commission, 
and the ESAs are submitting the draft technical standards 
presented in the Annex for endorsement in the form of a 
Commission Delegated Regulation. 

Following the endorsement, they will then be subject to non-
objection by the European Parliament and the Council. 

The ESAs cannot disapply EU law, so in view of the remaining 
steps that the draft RTS need to go through before being 
finalised and entering into force, and in light of some of the 
relevant deadlines1, the ESAs expect competent authorities 
to apply the EU framework in a risk-based and proportionate 
manner until the amended RTS enter into force.

Operational perspective
From a process point of view, the amendments introduced in the 
draft RTS are of a proportionate nature. They are also in line with 
the international framework and take into account the status of 
the implementation of this framework at the international level 
which has also been documented and analysed. 

In addition, some of the deadlines were fast approaching 
at the time of the first submission of this Final Report 
in December 2019, and have since past. In particular the 
deferred date of application for intragroup transactions as 
well as for equity options, which was 4 January 2020.

The ESAs feel that market participants would benefit  
from knowing as early as possible how to prepare for these 
requirements. Finally, many of these requirements have also 
been called for by a large range of market participants. 

Document layout
Section I: Explains the background to the ESA proposals; 

Section II: Details the rationales for the RTS amendments; and 

Section III: Outlines the ESAs’ proposal. 

Key to note
No further amendment of the framework, except for the 
deferral introduced in response to the COVID-19 outbreak,  

Scope and Impacts

These changes will result in covered counterparties with an 
aggregate average national amount of non-centrally cleared 
derivatives above €50 billion becoming subject to the  
requirement to exchange initial margin from 1 September 2021

Covered counterparties with an aggregate average notional 
amount of non-centrally cleared derivatives above €8 billion 
becoming subject to the requirement from 1 September 2022

1  With regards to the bilateral margin requirements and the treatment of physically settled FX forward and swap contracts, intragroup contracts, equity option contracts and the  
  implementation of the last phase of the initial margin requirements as proposed in the draft RTS.



EMIR RTS 3

As mentioned in our summary above, in response to the COVID-19 outbreak, the Final Report has 
been updated to take into account the related decision from the BCBS and IOSCO communicated on 
3 April 2020 to defer the implementation of the remaining phases of the initial margin requirements. 

In terms of substance, the resulting targeted update of the Final Report centres around the introduction  
of a new section 2.2.2 B and the related change to the draft RTS with respect to the applicable deadlines. 

This updated version of the Final Report on the draft RTS on bilateral margining thus replaces 
entirely the version submitted to the Commission in December 2019.

BCBS and IOSCO had already agreed to extend the deadline for completing the final two implementation 
phases of the margin requirements for non-centrally cleared derivatives by one year. 

The purpose of the international-level extension was to provide additional operational capacity 
for firms to respond to the immediate impact of COVID-19 and, at the same time, facilitate covered 
entities to act diligently to comply with the requirements by the revised deadline. 

With this extension, the final implementation phase will take place on 1 September 2022. 

Following on from this, the ESAs have reviewed the application of the relevant requirements of 
Commission Delegated Regulation (EU) No 2016/2251 on bilateral margining and the amending draft 
RTS submitted in December 2019, and have identified the amendments necessary in order to extend 
the implementation deadlines by one year for those counterparties in the final two phases. 

Physically settled FX Forwards and Swaps

BCBS and IOSCO agree that standards apply for variation margin to be exchanged on physically settled 
FX forwards and swaps in a manner consistent with the final policy framework and that those variation 
margin standards are implemented either by way of supervisory guidance or national regulation.

The international standards state that variation margining of physically settled FX forwards and 
swaps is both an established practice among significant market participants and a prudent risk 
management tool that limits the build-up of systemic risk, and thus that variation margining  
should apply to these contracts.

The international standards recommend implementing this requirement by way of national regulation or 
supervisory guidance. The EU initially implemented these international standards by way of regulation2, 
including a deferred date of application for physically settled FX forwards until 3 January 2018, which was 
the date of application of the revised Markets in Financial Instruments Directive (MiFID II) and thus when 
the definition of physically settled FX forwards was further harmonised. 

Looking at the EMIR RTS in more detail

Physically  
settled  

FX Forwards  
and Swaps

Final  
Implementation  

Phase 

1 Sept 2022

EMIR Refit

Temporary  
exemption for  
single-stock  

equity options  
and index  
options

Temporary  
exemption for  

intragroup  
transactions 

21 Dec 2020

2 Specifically, this was done through Article 27(a) of Commission Delegated Regulation on bilateral margining, which exempts these contracts from  
  the exchange of initial margin, in line with the international framework, and through Article 37(2) thereof for the variation margin requirements.
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Although the bilateral margin requirements for physically settled FX forwards were meant to apply 
from the entry into force of MiFID II at the start of January 2018, market participants raised some 
concerns which the ESAs analysed. 

Based on the material presented to the ESAs, it became apparent that the adoption of the 
international standards in other jurisdictions via supervisory guidance had led to an international 
scope of application that is more limited than the scope the ESAs had proposed in the RTS (and 
which was finally embedded in the EU rules). Whereas the requirement remains relevant for 
transactions between institutions, the implementation appeared to pose a challenge regarding 
transactions between institutions and end-users. 

Following from this, the ESAs developed and submitted in December 2017 a joint RTS on bilateral 
margining with respect to physically settled FX forward contracts, which proposed a permanent 
exemption for certain contracts when entered into between institutions and end-users. 

The process for the proposed amending RTS from December 2017 has not been completed and 
so has not become law. However, the ESAs are of the view that the rationale for the proposed 
amendment is still valid. 

EMIR Refit
More recently, following the EMIR Review, the co-legislators agreed on a range of amendments to 
EMIR in Regulation (EU) 2019/834, also referred to as the EMIR Refit text. The EMIR Refit text was 
published on 28 May 2019 and entered into force on 17 June 2019. 

It is important to note in this context that the co-legislators have reiterated through the EMIR 
Refit text the importance of international consistency in the implementation of the international 
standards on bilateral margining, and in particular with regards to the treatment of physically 
settled FX forwards and swaps. Recital 21 of the EMIR Refit text makes clear that there is a need  
for international regulatory convergence. 

Following from this, the ESAs have discussed with the European Commission the need to replace 
the amendment submitted by the ESAs in December 2017 by a new amendment covering a broader 
scope, i.e. not only covering physically settled FX forwards, but covering both physically settled 
FX forwards and swaps, with the same exemption for both. The draft RTS included in the Annex 
contains this broader scope. 

Temporary exemption for single-stock equity options and index options 
The Commission Delegated Regulation on bilateral margining contains a range of implementation 
timelines, including a phase-in for the initial margin requirements as well as deferred dates of 
application for certain contracts and counterparties. In particular, the requirements for single-
stock equity options or index options transactions were deferred until 4 January 2020. 

Three years later, the situation has not materially changed. Certain jurisdictions have not implemented 
these requirements for these contracts or have also introduced temporary exemptions in the 
meantime. The ESAs reiterate the view that, from a prudential point of view, the international 
framework agreed on by all the participant authorities in the BCBS and IOSCO discussions is a crucial 
pillar in ensuring safer derivatives markets, limiting the counterparty risk between counterparties 
trading derivatives, and thus that its coordinated implementation is key in reaching this objective. 

With the view to continue monitoring regulatory developments in other jurisdictions and ensuring 
that appropriate requirements are in place in the European Union to mitigate counterparty credit 
risk in respect of such contracts whilst avoiding scope for regulatory arbitrage, it would thus appear 
proportionate to extend by one year the current deferred application of the margin requirements 
for single-stock equity options or index options transactions in the EU framework. The draft RTS 
included in Annex contains this proposed amendment. 
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Temporary exemption for intragroup transactions 
Another deferred date of application of the bilateral margin requirements relates to intragroup 
transactions with a third country entity in the absence of an equivalence decision adopted by the 
European Commission pursuant to Article 13(2) of EMIR. The requirements for these intragroup 
transactions were deferred until 4 January 2020. 

The rationale for the exemption from the clearing obligation is the same as for the exemption from 
the bilateral margin requirements, i.e. broadly speaking that those deferred dates were necessary 
to ensure that such intragroup OTC derivative contracts were not subject to the EMIR clearing 
or bilateral margin requirements before the adoption of the relevant equivalence decisions. The 
ESAs are thus of the view that in light of this common rationale for a temporary exemption, it is 
proportionate to also extend the temporary exemption for bilateral margin and to align it with the 
exemption for the clearing obligation, i.e. until 21 December 2020. The draft RTS included in the 
Annex contains this proposed amendment. 

Link to the Final Report can be found here

https://www.esma.europa.eu/sites/default/files/library/esas_2020_09_-_final_report_-_bilateral_margin_amendments.pdf
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